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Judicial Biases in Ottoman Istanbul:
Islamic Justice and Its Compatibility
with Modern Economic Life

Timur Kuran Duke University

Scott Lustig Duke University

Abstract

The transition to impersonal exchange and modern economic growth has de-
pended on courts that enforce contracts efficiently. This article shows that Is-
lamic courts of the Ottoman Empire exhibited biases that would have limited
the expansion of trade in the eastern Mediterranean, particularly that between
Muslims and non-Muslims. It thus explains why economic modernization in
the Middle East involved the establishment of secular courts. In quantifying
Ottoman judicial biases, the article discredits both the claim that these courts
treated Christians and Jews fairly and the counterclaim that non-Muslims lost
cases disproportionately. Biases against non-Muslims were in fact institution-
alized. By the same token, non-Muslims did relatively well in adjudicated in-
terfaith disputes, because they settled most conflicts out of court in anticipation
of judicial biases. Islamic courts also appear to have favored state officials. The
article undermines the Islamist claim that reinstituting Islamic law (sharia)
would be economically beneficial.

1. Introduction

Underdeveloped countries are often advised to improve their judicial systems in
order to strengthen contract enforcement and increase gains from exchange. In
particular, they are urged to institute laws enforced independently from the
executive and legislative branches of government and impartially across society,
without regard to such personal traits as sex, ethnicity, and religion (for examples,
see Heckman, Nelson, and Cabatingan 2010; Dam 2006). The advice typically

We are grateful to Atila Abdiilkadiroglu, Omar al-Ubaydli, Charles Becker, Fahad Bishara, Daniel
Chen, Michael Cook, Bogag Ergene, Murat Iyigiin, Daniel Klerman, and anonymous reviewers for
useful feedback and to Omer Bahadur, Miisliim Istekli, Alvaro Name-Correa, and Firat Orug for

help with data collection and classification.
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takes for granted that laws will not be based on any particular religion, in other
words, that they will be secular. Yet in predominantly Muslim countries, there
is a demand that legal reforms should draw on Islamic legal traditions stretching
back more than a millennium. Sometimes it takes the form of a call for reinsti-
tuting Islamic law, or the sharia.

Certain elements of Islamic law have been studied for their economic impli-
cations. They include the prohibition of interest, the lack of legal personhood,
the Quranic rules of inheritance, and penalties for apostasy.! What has not been
analyzed, at least not rigorously, is the Islamic system of commercial adjudication.
Did it satisfy the objectives of judicial impartiality and independence? This article
seeks answers with reference to the Ottoman justice system in the seventeenth
century.

There are four reasons for this choice. The first concerns data availability.
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critics, stem from their subordination to the sultan. Indeed, Ottoman judges
served as personal representatives of the sultan, who had the duty to deliver
justice. As for pro-Muslim biases, they were rooted partly in the in-group biases
of Muslim judges. Also relevant, however, were procedures that treated Muslim
testimony as inherently more credible than non-Muslim testimony (Schacht
1964, p. 132). Insofar as they existed, the biases in question could not be coun-
tered through formal judicial review. The rulings of a court could be reversed
only through a personal appeal to the sultan, which for most litigants was not
a realistic possibility.

To one degree or another, premodern courts openly discriminated against
outsiders all around the world. In the absence of equal-rights norms that are
central to modern judiciaries, they favored local interests without apology. The
Islamic courts of the Ottoman Empire provide no exception. In barring non-
Muslims from testifying as witnesses against Muslims, they followed, in an ex-
treme form, what was once a universal pattern.” This procedural discrimination
lends credibility to highly critical Western accounts of these courts (North 1744,
pp. 45-47; Porter 1771, pp. 139-43; Masters 2001, pp. 65-68; Ekinci 2004, pp.
28-41). Middle Eastern legal reformers of the nineteenth century not only ac-
cepted these criticisms but also considered the biases in question harmful to
economic development. The commercial courts founded by reformers had a
secular character.

Despite the criticisms, distinguished Ottoman scholars who are familiar with
the historical records report that, though prone to corruption, these courts were
not noticeably biased against local Christians and Jews or European foreigners
or any other group (Ekinci 2004, esp. p. 43). Lacking evidence of bias, they infer
that Ottoman judges treated all groups fairly. This is puzzling. If the evidence-
generating procedures of the Islamic courts were stacked in favor of Muslims,
how could their verdicts have been unbiased? Conversely, if the courts were
unbiased against non-Muslims, why did European observers and Ottoman re-
formers find them blatantly unfair? It could be that the European claims reflect
hostility to Islam. Yet certain critics of Islamic courts heaped praise on other
Ottoman institutions, which begs the question of why they were negative in this
particular context.*

Our unique data set provides an opportunity to reconcile the seemingly con-
tradictory accounts of Ottoman justice. We start with a description of the Ot-
toman judicial system. Theoretical and empirical insights from the law and
economics literature follow. Subsequent sections of the article address, in turn,
the various biases that afflicted Ottoman trials. We conclude with implications
for modern attempts to revive Islamic legal institutions. The inefficiencies of the

* As in other Muslim-governed polities stretching back to the early Arab empires, the ban was
based on the belief that non-Muslims lack good character (‘adl), considered essential for credible
testimony (Schacht 1964, pp. 193-94; Peters 1997, p. 207).

* Porter (1771, pp. 42, 49), who is highly critical of the Islamic court system, speaks of the elegance
of Ottoman mosques and the beauty of Persian poetry.
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Islamic courts that operated in seventeenth-century Istanbul were not aberra-
tions, we suggest. Rather, they stemmed from structural features of the Islamic
legal system that modern promoters of the sharia consider relevant to modern
life.

2. The Legal Marketplace in Seventeenth-Century Istanbul

In the seventeenth century, the legal system of the Ottoman Empire was based
on Islamic law. Although it had its own particularities, it closely resembled the
legal systems of previous and contemporaneous Muslim-governed states. Ac-
counts of Mamluk courts in fourteenth-century Cairo and of Abbasid courts in
tenth-century Baghdad resemble those of seventeenth-century Istanbul. In terms
of organization, procedures, and principles of justice, the Islamic courts of the
Ottoman Empire did not depart significantly from other Islamic courts.

Every Ottoman court was headed by a judge (kadr) who performed, in addition
to several executive functions, two distinct judicial functions. On the one hand,
he registered, and thereby authenticated, contracts, settlements, and transactions.
A registered contract could be consulted should it become necessary to forestall
or resolve a dispute. On the other hand, the judge conducted trials to resolve
disputes brought before him.” A dispute could involve a criminal matter or what
we would now characterize as a civil matter. In either case, the judge would hear
the plaintiff, give the defendant a chance to respond, if necessary conduct an
investigation of his own, and pronounce a verdict. Occasionally he would post-
pone a verdict to allow a litigant to bring evidence. A verdict might involve an
order to fulfill a contractual term or pay damages. The records contain disputes
involving debts, divorce and custody, estate settlements, guardianship, sales,
property transfers, mortgages, pawning, tax payments, guild administration,
communal rights, partnerships, and neighborhood norms. The burden of proof
did not differ by the type of case, and neither did procedures.

Each judge had scribes record accounts of his activities in a register of cases
(sicil), and during his tenure at any one court, he might use multiple registers.
In small towns, judges had scribes record all their court business more or less
chronologically in individual notebooks, moving to a new notebook when the
first filled up. In major cities, the norm was to use a separate register for estate
inventories and perhaps another for official directives. All other records ended
up together, sometimes with certain government orders in the back, in general-
purpose registers.’

When the tenure of a judge ended, his registers became closed books; his
successor started one or more new registers. The departing judge generally

> The executive functions included enforcing public morals and keeping a record of official orders
sent to the area. Ortayli (1994), Imber (2002, chap. 6), and Gaudefroy-Demombynes (1950, chap.
10) discuss the functions of judges.

® Prior to the nineteenth century, judges had discretion on recording and categorizing (Mandaville
1966, pp. 313-14).
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handed over his registers to his successor or, in places with a court building,
simply left them behind for storage (Faroghi 1997). The notebooks used as
registers varied greatly in size. A judge who opted for a thick notebook with
huge pages might have fit the entire record of his tenure into one book, especially
if his tenure was short. If his successor started a skinny notebook, he might have
gone through several notebooks. Many old registers must have been discarded
eventually; others perished in fires, earthquakes, floods, and wars; still others
must have been destroyed deliberately by individuals with something to hide.”

A judge’s time in any one place was limited to prevent him from developing
local political ties. It could be as short as 3 months, but the norm was about a
year; rarely did a judge serve more than 20 months in any one post. The judges
of courts located in politically sensitive places tended to be rotated especially
frequently, which is consistent with the political considerations that guided ap-
pointments (Ortaylt 1994, pp. 16-20). The reassignment probability of a judge
depended on his reputation. This provided incentives to minimize complaints
by adjudicating consistently and fairly. Complaints about a judge posted in
Istanbul would reach the sultan more easily than those concerning one assigned
to a court located far away from the capital. For that reason, too, judicial cor-
ruption would have been less common in Istanbul than elsewhere, which affords
us with an opportunity to study Islamic adjudication in a setting where it was
most likely to approach the ideal.

For their services, some judges received a salary; all were also authorized to
charge litigants fees (harg) set by law. These fees were usually proportional to
the plaintiff’s financial claim. In a commercial dispute, judges might collect, for
instance, 2 percent of the amount at stake (Ortayli 1994, pp. 67-69; Bayindir
1986, pp. 88-89; Gaudefroy-Demombynes 1950, pp. 150-51). There appears to
have been no set standard concerning the payee. The plaintiff and defendant
might be expected to share the cost. In the absence of documentation on the
fee structure of the Ottoman judicial system, we do not know whether charges
differed by the substance of the dispute or the amount at stake.® We know that
the winner of a lawsuit had to pay, at a minimum, a fixed fee for a document
certifying the outcome, known as a hujjet (hiiccet).

Although judges were assigned to a jurisdiction, such as the town of Amasya
or the Eyiip neighborhood of Istanbul, Ottoman subjects and visitors were not
required to use the court located where they lived or worked. They were free to
take a dispute to a judge of their choice. In practice, then, the judges of Islamic
courts were in competition for legal business.

7 There is no evidence that willful destruction of records was either common or systematic. If the
tampering of records was a major issue, the analysis that follows would need to consider an additional
type of sample selection bias. Moreover, if documents were destroyed systematically to remove traces
of state-favorable rulings, then the commensurate sample selection biases would suggest that the
pro-state biases identified in Sections 7-9 of this article understate their true extent.

® It appears that, as a matter of practice, substantial variations existed among courts. Records of
the Ottoman palace are replete with complaints about judges who exceeded the authorized fees
(Uzungarsili 1965, chaps. 9-10).
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The vast majority of the Ottoman subjects adhered to one of the three mon-
otheistic religions. Muslims, who formed the largest group, were required to live
by Islamic law. This meant that to register a contract legally or to get a dispute
adjudicated formally, they had to use an Islamic court. For their part, non-
Muslims enjoyed choice of law: though entitled to use an Islamic court, on civil
matters they were free to use a court of their own choice.’ Thus, a Greek Christian
could have a debt dispute with a coreligionist litigated before an official of the
Greek Orthodox Church. All litigation involving both Muslims and non-Muslims
had to be handled by a Muslim judge, because of the rule that Muslims had to
live by Islamic law (Kuran 2004). This system of asymmetric legal pluralism
meant that, at least in cases among non-Muslims, Muslim judges competed also
with Christian and Jewish courts. Although it is certain that non-Muslims used
courts of their own, these appear to have left no records (Al-Qattan 1999). This
is undoubtedly because, in trying to minimize their tax obligations, Christian
and Jewish communities sought to withhold information about their financial
matters from state officials.

Under Islamic law, the responsibility to deliver justice belonged to the sov-
ereign—in the Ottoman case, the sultan. He was free to litigate any dispute
himself, and in principle anyone could take a case directly to him. In practice,
he let his appointed judges try the vast majority of the lawsuits brought to an
Islamic court. These judges differed in status and responsibility. Two chief judges
(kazasker), one for Ottoman provinces in Europe and the other for the rest of
the empire, handled appointments on behalf of the sultan. Moreover, the judges
of politically strategic places such as Istanbul and Cairo, like those posted in the
holy cities of Mecca and Medina, ranked above the rest. The salaries of judges
were tied to rank. High-ranking judges could also earn more in fees by virtue
of being posted to courts with exceptionally prosperous litigants.

In principle, high-ranking judges did not have more legal authority than the
rest. The youngest judge on his first assignment in a sleepy town had as much
authority to deliver a verdict as a chief judge. His verdicts were final, and from
a doctrinal standpoint they carried as much authority as those of an experienced
judge. Under Islamic law, there exists no standardized appeals process (Shapiro
1981, chap. 5; Ekinci 2001, pp. 27-82). Accordingly, an Ottoman disputant could
overturn an unfavorable decision only by appealing directly to the sultan. The
appeals system was thus biased in favor of elites with access to the sultan’s palace.
For most Ottoman subjects, appealing a court decision was not a realistic option,
and it was particularly costly for the residents of places located far from the
capital. None of this implies that Ottoman judges were free to rule whimsically.
As we shall see, they were subject to constraints.

* All criminal matters, regardless of the identities of the accused and the victims, fell under the
responsibility of Muslim officials.
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3. Sources of Judicial Bias

The social sciences do not provide a general theory of judicial fairness. Dis-
appointingly, theories of dispute resolution that were developed within the law
and economics tradition show that the fairness of courts is not measurable in
any meaningful way. The key problem, as shown in a body of literature launched
by Priest and Klein (1984) and developed by Shavell (1996), lies in heterogeneity
among litigants in both information and reputational costs. Such variations make
it impossible to recreate, from any given subset of actually adjudicated disputes,
the underlying set of potential disputes that might have gone to trial. As van
Tulder and van Velthoven (2003) put it, the cases that reach trial represent only
the tip of the iceberg of all civil disputes.'® Because forward-looking and utility-
maximizing potential litigants may choose to settle rather than appear in court,
one cannot even assess the social optimality of observed litigation and plaintiff
victory rates. Questions over whether the lawsuits in a particular society contain
too many frivolous cases, are socially destabilizing, and are too costly also pose
serious theoretical difficulties.

Nevertheless, the social sciences have much to contribute to analyzing judicial
decision making in a heterogeneous society. Three distinct literatures are relevant
to the identification of intergroup differences in the application of justice. They
involve competition among legal jurisdictions, judicial independence, and in-
group bias.

3.1. Fee-for-Service Adjudication and Competing Legal Jurisdictions

In modern courts, judges are essentially indifferent to the number of cases
that come before them, because it affects neither their promotion prospects nor
their compensation. Before the modern era, however, the success of judges did
depend on how many cases they adjudicated, because they derived income at
least partly through litigation fees. The fee-for-service system fostered intercourt
competition when multiple courts were in proximity. This claim has been tested
through a comparison of England’s courts before and after the English legal
reforms of the early nineteenth century. Klerman (2007) finds that under the
prereform period’s fee-for-service compensation regime, judges were more likely
to rule for plaintiffs than under the salary-based compensation regime that
followed. He reasons that since plaintiffs decide whether to sue and also the
adjudication forum, profit-maximizing judges would have tilted their verdicts
in favor of plaintiffs."

This finding is obviously relevant to Ottoman courts. Although Ottoman
judges received a salary from the sultan, they also collected fees from litigants.

' Other important contributions include Kessler, Meites, and Miller (1996), Siegelman and Do-
nohue (1995), and Siegelman and Waldfogel (1999).

"' Building on Klerman’s work, Dilanni (2010) adds that jurisdictional competition among courts
will not necessarily generate a pro-plaintiff bias if the plaintiff and the defendant must agree on the
adjudication forum.
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Moreover, individual plaintiffs could seek out judges known for their propensity
to rule in favor of the plaintiff. One would expect judges to have ruled for
plaintiffs more frequently than they would in the absence of a choice among
courts. They would have exhibited a pro-plaintiff bias, regardless of the religious
identities of the litigants.

Following Landes and Posner (1979), Klerman (2007) asks what might limit
interjurisdictional competition from unraveling into a corner solution such that
plaintiffs always win. In premodern England, he finds, in addition to the Chan-
cery and the Parliament, the monarch’s ability to appoint and remove judges
limited the pro-plaintiff bias of the courts. Biased judges undermined the le-
gitimacy of the monarch’s rule. The monarch’s oversight of the legal marketplace
thus constrained judges’ ability to compete with each other by tilting decisions
in favor of plaintiffs."

As in premodern England, in the Ottoman Empire any pro-plaintiff bias of
the courts would have been known to potential litigants. Moreover, the sultan’s
executive oversight would have guarded against the excesses of judicial rent
seeking. This oversight brings us to another potential source of bias in adju-
dication: the state’s influence on judicial decisions. A sultan able to limit the
pro-plaintiff bias of judges might have managed to tilt their verdicts in favor of
the state in cases that affected him directly.

3.2. Judicial Independence

Judicial independence entails, on the one hand, the capacity to exercise judicial
review and, on the other, counterpolitical judicial continuity. Judicial review
gives courts the right to overrule executive decisions, to challenge the legitimacy
of the government, and, under extreme circumstances, even to depose a ruler.
The review process may result, of course, in the legitimization of government
policies. Courts may support government rulings and facilitate their enforcement
(Feld and Voigt 2003; Ramseyer and Rasmusen 2003; Hanssen 2004).

Over the course of Islamic history, the judiciary’s ability to challenge the
sovereign’s authority has waxed and waned. Initially weak because of innumer-
able legal controversies, the court’s powers expanded during the eighth and ninth
centuries as schools of Islamic jurisprudence got established and legal traditions
took hold. During this period, the judiciary occasionally challenged the sover-
eign’s authority by rejecting legal innovations as deviations from the Quran.
However, well before the establishment of the Ottoman state in 1299, sultans
gained effective control over the judiciary. They then solidified this control by
standardizing the code of law applied in their realms, assuming sole authority
over the appointment and dismissal of judges, placing religious and judicial

"2 Court fees, too, limit pro-plaintiff bias. If the initiation of adjudication guaranteed the defendant’s
paying restitution to the plaintiff, the defendant would prefer to settle out of court in order to escape
adjudication fees. The plaintiff would also prefer to settle for the opportunity to bargain with the
defendant over the distribution of what would have been the judge’s fees. Hence, court fees, along
with the ability to settle out of court, will make judges cap their pro-plaintiff bias.
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officials on the state payroll, and binding the judiciary’s well-being to state
support (Cosgel, Miceli, and Ahmed 2009; Imber 2002, chap. 6). The cowing
of the previously independent judiciary removed the threat of judicial review
and bolstered the ability of the courts to legitimize the prevailing regime. In
assuming control of the judiciary, the sultan incentivized judges to enforce im-
perial laws and the chief judge (seyhiilislam) to support the sultan whenever
consulted on the legality of a decree.”

Counterpolitical judicial continuity exists when judges stay in office following
a political change. The Ottoman sultan’s policy of rotating and replacing judges
regularly, which was meant to decrease local loyalties and reduce corruption,
limited counterpolitical continuity. In keeping the terms of judges short, this
policy prevented the judiciary from establishing patterns that could outlive the
sultan’s reign.

By the seventeenth century, then, judicial independence was essentially lacking
in the Ottoman Empire. Hence, one would expect Ottoman subjects to have
shown extreme caution in challenging the state in court.

3.3. In-Group Bias in Judicial Decision Making

All courts are prone to in-group bias, which is the tendency to give preferential
treatment to people perceived as belonging to one’s own group." In modern
jurisprudence, in-group bias is a recognized phenomenon that certain institutions
are meant to counteract. A formal system of appeals limits a judge’s ability to
exercise favoritism, because having a decision overturned by a superior court
would harm his reputation. Similarly, a norm of equal protection under the law
makes judicial decision makers strive consciously to consider factors favorable
to members of out-groups.

Such institutions may alleviate in-group bias but not eliminate it. Numerous
studies indicate that even in liberal societies that promote the principle of equal
protection under the law judges regularly exhibit in-group bias. Gazal-Ayal and
Sulitzeanu-Kenan (2010) and Shayo and Zussman (2011) demonstrate that Israeli
judges presiding over apolitical criminal and low-stakes civil hearings exhibit
persistent in-group bias. Shayo and Zussman show also that the prevalence of
in-group bias is correlated with security-related events that heighten political
tensions.

There are also modern institutions that foster in-group bias. The jury system,
whereby evidence is evaluated by the defendant’s peers, promotes in-group bias
favorable to defendants prosecuted by the state. By the same token, it can lead

" Judges may acquire greater judicial independence when they anticipate the replacement of the
reigning sultan. They may begin to enforce the preferences of his expected successor in a display of
proactive loyalty. For the underlying logic, see Helmke’s (2002, 2005) work on judicial independence
during regime transitions.

' Psychological experiments show that group members favor each other even when the group
they share is random or arbitrary, such as having the same birthday (Tajfel 1982; Mullen, Brown,
and Smith 1992).
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to in-group bias in trials that pit an insider against an outsider. In a study of
international patent enforcement in American courts, Moore (2003) finds that
jury trials are more likely to exhibit xenophobic biases than trials decided from
the bench.

Islamic jurisprudence requires all lawsuits to be adjudicated before a judge.
This reliance on bench trials would have diminished in-group bias relative to
modern jury trials. However, in the absence of clear procedures for appealing a
verdict, judges lacked professional incentives to take precautions against in-group
bias (Shapiro 1981, chap. 5). Nor were judges trained to follow a norm of equal
protection in evaluating evidence. On the contrary, they learned to give greater
weight to the testimony of a Muslim than to that of a non-Muslim. This legal
tradition was built into the adjudication procedures of Ottoman courts. The
transcripts of seventeenth-century trials are replete with references to seeking
out Muslims specifically for opinions regarding a dispute at hand."”

Given that institutional pressures to counteract intentional or unintentional
in-group bias were lacking, in interreligious lawsuits the judges of Islamic courts
were very likely to favor their coreligionists. Since all judges were Muslim by
design, non-Muslims would have been at a disadvantage in lawsuits pitting them
against Muslims.

4. The Courts of Galata and Istanbul

To test these hypotheses, we turn to the largest existing data set of transliterated
and translated Ottoman court records. It includes 10,080 cases from 15 registers
in the courts of Galata and central Istanbul (hereafter simply Istanbul).'® The
registers were selected to provide a more or less uniform distribution over the
entire seventeenth century."” In each dated account, the scribe would record the
identity of the litigants—always including their religious affiliations and titles
and often also their neighborhoods of residence—the nature of the dispute, the
evidence brought to the trial, and the verdict. These two courts were the most
prominent of the 16 courts serving the Ottoman capital, which at the time had
around 700,000 inhabitants. The Galata court was located near the empire’s main

" See, for example, cases Istanbul 9 (1661) 171b/2 (Kuran 2010-, 7:122-25), Istanbul 22 (1695)
105a/2 (Kuran 2010—, 1:369-70), and Istanbul 23 (1696) 20a/1 (Kuran 2010—, 4:589-92).

' The data set is reproduced in Kuran (2010-) with full transliterations of the records in the Latin
alphabet of modern Turkish, along with detailed summaries in both Turkish and English. The records
are in Ottoman Turkish, which few Turkish speakers now understand, because of both the syntax
and the high number of Arabic and Farsi loan words. Scribes kept the records, for the most part,
in an Arabic script known as broken divani (kirma divani).

' The chosen registers provide coverage across the seventeenth century among the surviving
general-purpose registers; thus, ones reserved for estate inventories or official correspondence are
excluded. Over certain time spans, the registers tended to be small; to be able to check for repeat
use of a given court over the periods in question, we included some consecutive registers. Big gaps
exist in the series because of fires. The main motivation for constructing the sample was to see
whether the standards and processes of Ottoman courts, and the economic life that they supported,
changed over the course of the seventeenth century.
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Table 1
Trial Records

Year(s) N %
Registers:

Galata 24 1602-3 46 2.0
Galata 25 1604 138 6.0
Galata 27 1604-5 153 6.7
Istanbul 1 1611-13 78 3.4
Istanbul 2 1615-16 50 2.2
Galata 41 1616-17 40 1.8
Galata 42 1617 85 3.7
Istanbul 3 1617-18 142 6.2
Istanbul 4 1619 107 4.7
Istanbul 9 1661-62 549 24.1
Istanbul 16 1664-65 163 7.1
Galata 130 1683 201 8.8
Galata 145 1689-90 247 10.8
Istanbul 22 1694-96 172 7.5
Istanbul 23 1696-97 111 4.9

Total 2,282 100.0

Courts:

Galata 909 39.8
Istanbul 1,373 60.2

Total 2,282 100.0

port, and the Istanbul court was near the fabled Grand Bazaar. Precisely because
of these courts’ proximity to major commercia